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 Both sides represented. 

 Heard ld. counsels of both sides. 

 Perused the C/R of this Misc.(J) case as well as the C/R of the 

connected M.S No. 5/2019. 

 The petitioner has submitted that in the said M.S No. 5/2019, 

the defendant appeared and prayed for time to file W/S. But before 

filing the W/S, the defendant was arrested in connection to Jorhat 

P.S Case No.1159/2019 on 22-05-2019 and was released only on 

26-08-2019. Thereafter, on 22-10-2019, the suit was decreed ex-

parte. The defendant could not defend the suit due to his arrest 

only and prayed to set aside the ex-parte judgment and decree 

against the defendant for ends of justice. 

 On perusal of the C/R of M.S No. 05/2019, it appears that, the 

defendant filed Vakalatnama on 02-04-2019 and on that day prayed 

for further time to file W/S vide petition No. 428/2019. After that 

also, 2 dates were given to the defendant, i.e, 22-04-2019 and 30-

05-2019 to file the W/S, which were prior to his arrest. Thereafter, 

again 2 dates were allowed to the defendant to file the W/S after his 

arrest, i.e, 31-05-2019 and 17-06-2019 along with an order for 

payment of cost. But in subsequent dates, the defendant remained 

absent    without     steps    and   the  cost  was also  not  paid,  for 
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which the suit proceeded ex-parte against the defendant. The 

defendant after being released from the jail on 26-08-2019, got 

enough time to appear and pray for setting aside order for ex-parte 

hearing before passing the ex-parte judgment and decree. But the 

defendant neither filed any such prayer nor appeared on any single 

date in the M.S No. 05/2019, after his release from jail till passing 

the ex-parte judgment and decree. On 24-04-2022, after more than 

two and half years of passing the ex-parte judgment and decree 

when the said decree was put into execution, the defendant/JD 

appeared and filed this petition u/O. IX r. 13 r/w section 151 of CPC. 

It is simply stated in the petition that after releasing from jail due to 

mental trouma, the defendant was unable to contact his counsel 

and for that could not attend the court to file the W/S. It does not 

appear to me to be a true and reasonable ground. The mental 

trouma as stated in the petition is not supported by any document. 

It is also not mentioned by the petitioner as to what debar him from 

approaching the court to set aside the ex-parte judgment and 

decree within limitation. 

 Ld. counsel for the petitioner has cited the decision of the 

Hon’ble Guwahati High Court passed in Biju Kumar Borah vs. 

Minakshi Das Borah: 2018 Legal  Eagle (GAU) 263. However,  the  

facts  and  
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circumstances of the said case is deferent from the case in hand. 

The said case is a case under Family Court’s Act,1984, whereas the 

suit in hand is a simple money recovery suit. 

  This petition is filed after more than two and half years of the 

date of ex-parte judgment and decree without showing any ground 

of delay. There is also no prayer for condonation of delay. Thus, I 

have not found any reasonable ground in the prayer of the 

petitioner to set aside the ex-parte judgment and decree and I am 

of the opinion that this petition can not be entertained in its present 

form due to the following reasons: 

(ii) The petition is devoid of merit as no reasonable ground has 

shown by the petitioner for setting aside the ex-parte 

judgment and decree. 

(ii) The delay in filing the petition for setting aside the 

judgment and decree is not explained and there is no prayer 

for condonation of delay as well as. 

 Thus, this petition seems to be only a filibustering tactic of the 

JD to delay the execution proceeding of M.Ex. No. 07/2020 and 

hence is rejected. 

 The Misc.(J) Case No. 30/2022 is disposed of accordingly on 

contest. 

  


